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Editorial

Editorial

Custom and tradition are at the core of com-
mon understanding and the dispensation of
justice in great parts of African societies. The
right to customary practices is enshrined in a
number of constitutions in sub-Saharan Africa.
As a matter of fact, traditional court systems
remain an important, if not crucial, vehicle
for dispute resolution in most African settings
where the state law and legal practice insti-
tutions are socially, economically and geo-
graphically inaccessible for the great majority
of citizens, and women in particular. Efforts
to ensure access to justice and to protect and
defend human rights must acknowledge, rec-
oncile and integrate a country’s statutory and
customary justice systems, as well as interna-
tional human rights standards. This is a com-
plex undertaking especially considering the
divergent tenets of the different legal systems.
Custom, the foundation for customary law,
regulates communal and social relations and
resolves disputes on the basis of recognised
practices. It is assigned members of these
communities themselves who are mandated
to uphold, interpret and implement the cus-
tom. Statute, which determines the statutory
law, centres on individual entitlements and is
enacted by the legislative arm of government
in order to regulate relations among citizens,
and between citizens and the state.

A major difference is that customs are often
unwritten, flexible, and vary according to geo-
graphical location. Unlike statutory law, which
is written and often appears rigid, customary
law derives from oral tradition and is hence
difficult to trace. There is no uniform applica-
tion of customary law, as it is determined by
specific cultural practices. It therefore repre-
sents a dynamic form oflaw, dependent on the
values and practices of a given community ata
particular time.

African legislatures constantly contend
with the difficulties of reconciling these two
systems of law. In most cases, rather than
being integrated, they co-exist side by side,
thereby challenging both the constitutionally
enshrined equality of citizens and the impar-
tial administration of and access to justice and
legal protection.

A particular challenge emerges when the
work of interpreting and implementing custom-
ary law is limited to men, and where practices
are strongly influenced by patriarchal norms.
But not only are women often prevented from
actively participating in codifying culture, their
unequal position in society is also reflected in
statutory law systems. Primary concerns in this
context relate to the promotion of gender jus-
tice and women'’s rights within the parameters
of the law as well as questions linked to wom-
en’s fair and equal access to justice.

Largely based on presentations made
during a symposium on “The application of
customary law in the South African legal set-
ting, traditional courts and other models:
A women'’s rights perspective’, co-hosted
by the Women'’s Legal Centre, the Heinrich
Boll Foundation and the South African law
firm Bowman Gilfillan, held in Cape Town
on 22 August 2013, this issue of Perspectives
provides insight into some of the following
country-specific challenges and controversies
with regards to women’s access to justice in
selected sub-Saharan African states.

. How does customary law, and the way
in which the national legislative process
is used, entrench gender inequalities,
affecting gendered power relations in
South Africa? How do the courts deter-
mine the content of living customary
law in this country?



What choices are afforded to women
trying to find their way through the
myriad and complex systems of justice
in Zimbabwe?

Is the statutory law capable of delivering
equity and justice? Can the traditional
justice systems and customary laws be
creatively employed to ensure access to
justice for women in Kenya?

To what extent has the constitutional
promise of equality before the law
yielded a change in the daily life of the
Swazi woman?

What are the challenges to developing
customary law in line with statutory
law with the aim of affording improved
access to rights and equality for women
in Nigeria?

While legal entitlements to equality and
justice for women have been achieved over
the years, a persistent gender-bias in both the
formal and informal administration of jus-
tice prevents those hard-won successes from
becoming a reality for the majority of Afri-
can women. Incontestably, moreover, for the
attainment of gender justice, legal provisions
are not enough. The principles of women's
emancipation and equality have to become
entrenched values in social relations. This aspi-
ration will hardly materialise through national
legislation and universal human rights instru-
ments alone.

Paula Assubuji
Programme Manager

Layla Al-Zubaidi
Regional Director
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Power and Custom
Women’s Rights and the Traditional Courts Bill

Aninka Claassens has been a
land activist for many years.

As part of the Black Sash, she
worked with communities who
were resisting forced removals
and farm evictions during the
1980s. Thereafter she worked

at the Centre for Applied Legal
Studies at the University of

the Witwatersrand where she
convened working groups that
developed drafts for various land
reform laws. She was a technical
advisor on land and property
rights to the Constitutional As-
sembly. From 1996 to 2000, she
worked for the ministry of land
affairs as a tenure specialist. She
is currently the director of the
Rural Women’s Action Research
Programme (RWAR) at the
Centre for Law and Society at the
University of Cape Town. RWAR
is deeply engaged in supporting
rural groupings that oppose laws
such as the Traditional Courts
Bill which reinforce Bantustan
boundaries and patriarchal power
relations.

Introduction

The problems that women face within custom-
ary systems in South Africa’s former home-
lands (native reserves established under
apartheid), and the patriarchal power rela-
tions that characterise these systems are well
known. Perhaps less well known are the hard-
fought improvements and changes that many
rural women have struggled to achieve since
1994, particularly in relation to the allocation
ofland to single mothers.

Women across South Africa have resisted
the Traditional Courts Bill (TCB) since it was
first introduced to parliament by the Depart-
ment of Justice and Constitutional Develop-
ment in 2008. This resistance is largely based
on the argument that, along with other recent
legislation on traditional leadership, the TCB
puts emergent and vulnerable processes of
positive change for women at risk by reinforc-
ing the power of traditional leaders to unilat-
erally define the content of custom, and lead
traditional courts within ethnically delineated
tribal boundaries. In the context of this legis-
lation, this article examines how the changes
underway around women gaining rights under
customary law are inextricably linked with
vigorous processes of debate and contesta-
tion over the content of custom, and over how
to integrate custom and equality, involving a
wide cross-section of people in rural areas.

It is important to clarify at the outset that
most opposition to the package of new tradi-
tional leadership laws does not entail oppo-
sition to customary law. There is widespread
recognition of the need for indigenous legal
processes to be acknowledged and supported.
The controversy relates to the distortion of cus-
tomary law, and the way in which the national
legislative process is being used to entrench

unilateral chiefly power and undermine indig-
enous accountability mechanisms, negatively
impacting power relations in former home-
land areas.

Women’s Experience and
Views on Customary Courts

In 2008 and 2009, the Legal Resources Centre
and the then Law, Race and Gender Unit, now
the Centre for Law and Society, convened four
two-day rural consultation meetings about
customary courts and the TCB in conjunction
with rural non-governmental organisations
and community based organisations. These
meetings were held in Qunu (Eastern Cape
Province), Pietermaritzburg, Madikwe (North
West Province) and Nelspruit (Mpumalanga
Province). The testimonies recorded at the
meetings illustrate some of the problems that
women face in accessing justice in rural areas.
These problems are not restricted to custom-
ary courts. Women also described serious
problems in interactions with the police and
in attempts to access magistrates’ courts.

The testimonies show extraordinary une-
venness in women’s experiences with custom-
ary courts, not only between provinces, but
even within adjacent rural areas. There were
descriptions of a few cases of female tradi-
tional leaders presiding over customary courts
and of women participating effectively in the
councils that hear cases. However, this was
the exception rather than the rule. In most
instances described, there are no women in
the councils that decide disputes, and women
communicated that they were not allowed to
represent themselves directly.

A woman cannot represent her-
self and give input in a traditional



court. She needs a male to represent
her. This means she is dependent on
others, and cannot raise the issues
she deems most relevant. Because of
male dominance in the area, most
women are scared. They are only
allowed in courts on sufferance and
on the basis that they are submis-
sive to the rules that oppress them.

The dynamics of the court
silence women... women who are
not supported by a male represent-
ative are denied access to justice in
the traditional court. (Woman from
Nongoma)'

In most cases only the males are
consulted. If a woman has a case
she reports to the chief and the chief
calls his council and the woman
will later be told about the outcome
of the traditional court without her
having had the opportunity to tell
her story in person. (Woman from
Bizana)?

Male domination of traditional courts
and women'’s exclusion renders women par-
ticularly vulnerable to crime, as a woman from
Magoma village in Mgandule explained:

The lack of representation by
women in the traditional council
has contributed to women being
victims of rape, and the robbery
of their pension money. This is
because the complaints and cases
of women simply fall on deaf ears.®

The particular problems facing widows
and single women were raised in all the meet-
ings. The report of the Pietermaritzburg meet-
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ing refers to a widow who was forced to accept
her brother-in-law’s advances after the death
of her husband.

It is Zulu custom that if a man dies, leav-

ing his wife, then his brother takes over the

household and becomes a husband to his sis-

ter-in-law. This particular woman resisted her
brother-in-law and approached the police for
assistance. When she tried to lay a complaint
with the police officer on duty he asked her
if she did not know that it is custom that her
brother-in-law will now be her husband. She
did not receive any assistance from that police
officer.

She then approached the headman’s court,
which also asked her the same question. In the
end she was forced to submit to her husband’s
family, failing which she would have had to
leave her children and all her belongings and
start a new life on her own.*

A woman at the Mpumalanga meeting
said:

As long as you are wearing
black as a widow you cannot go
into the courts; you sit outside. And
the messenger then comes and asks
you what you want and then he goes
inside to tell them. By the time he
gets there the message is distorted.

He tells them what he wants.®

Another common observation was that

Thuto Thipe is a researcher at the
Rural Women Action Research
Programme (RWAR) at the
Centre for Law and Society at
the University of Cape Town. Her
areas of work are gender and
identity studies.
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women’s problems are not taken seriously
by elderly male councillors, who tend to side
with the man'’s point of view, and often deride
women for having brought the problem to
them.
If a woman reports a case to
the headman she runs the risk of
being ridiculed or mocked by the
headman. For example, if a woman
reports a case of assault by her
partner or husband the headman
will ask her, “Why would your hus-
band assault you without a reason?
You must have provoked him for
him to punish you.” (Woman from
Bizana)®

A woman from Mqganduli in the Eastern
Cape gave the example of a mother report-
ing a case of “damages” for the pregnancy of
her daughter and male councillors delighting
in asking her the kinds of intimate questions
designed to intimidate and silence her.”

In KwaZulu-Natal, the delegates discussed
the serious problem of male courts “solving”
rape cases by requiring the rapist to marry the
victim:

In one case, a girl of 14 was
raped by her mother’s relative. It
was later discovered that she was
pregnant. The matter was taken
to the traditional court where the
men discussed the matter and then
decided that the rapist must pay
lobolo (bride price) and marry the
girl... This particular young girl
committed suicide because she felt
there was no way out for her.?

It emerged from discussions that even in
areas where women do sit as members of the
court, and women are allowed to represent
themselves, the problem of male bias and
dominance persists. All the groups argued that
unless the lawrequires the courts to include 50
percent women councillors there is little pros-
pect of women being able to shift the patriar-
chal character of existing courts, or ensure that
the problems facing women are taken seri-
ously and addressed sensitively.

A common complaint by both male and
female participants is that cases are decided
according to the status of the applicants, and
not according to objective criteria. This has par-
ticularly serious implications for poor women
who are at the bottom of the social scale. Many
delegates accused customary courts of bias,
and of favouring traditional leaders and those
connected to them over others. Delegates at
many of the meetings complained about the
arbitrary and unpredictable nature of rulings
in customary courts - accusing the courts of
making things up to justify biased outcomes.

The problem with traditional
courts is that they do not use the
customary law which was agreed
upon. They use whatever they are
thinking at that particular time,
not what was laid down or agreed
upon... We have a problem with
this. When one has a case they just

tell you that you have broken a

law. When you ask which law, and

what the law said, and how many
you have broken, they can’t answer.

(Local government councillor from

Nkomazi)®

Another problem raised, particularly in
Mpumalanga, was the difficulty entailed in
challenging the actions of traditional leaders
or headmen. Examples of corrupt land “sales”
and investment deals were given, and the futil-
ity of attempting to challenge such actions in
courts that are composed of the perpetrators
and their relatives.

In the meetings, people discussed the
different ways that they use traditional and
magistrate court systems. These discussions
illustrated that there are significant challenges
in navigating both systems and often they
cannot be understood as completely sepa-
rate from each other. A widow from Gcina vil-
lage in the Chris Hani District of the Eastern
Cape described how the local chief and head-
man had deprived her of land that she owned
jointly with her husband after his death:

They said that it was against
customary practice for a woman

to own land. I showed them my

papers and they ignored them say-

ing that I was just boasting about

a piece of paper that cannot help

me. They told me that as a widow 1

was not the correct person to inherit

the land. They said my husband’s

brother should take over the cat-

tle and the land and look after the

household.



After this decision against me
at the level of the headman’s local
committee, I appealed to the tra-
ditional council, which confirmed
the decision of the headman’s com-
mittee. I then approached the local
magistrate’s court for assistance but
the magistrate told me that the land
belongs to the chiefs and he had no
jurisdiction to hear my case.

The situation existing in my
area has caused a lot of difficulty for
women, particularly widows... Cur-
rently my land has been allocated to
people who are related to the chief
and the local headman.°

While serious challenges to traditional
courts were raised in the meetings, most
agreed that customary courts are better at
dealing with specific kinds of disputes than
state courts, particularly in instances where
redress rather than punishment is the appro-
priate “solution”. All groups said that cus-
tomary courts “are here to stay” and should
therefore be improved and reformed, rather
than abolished. In addition to the call for equal
representation by women, the meetings called
for the courts to include elected councillors
who have community support, and for state
oversight in the functioning of courts. They
said that people must be able to choose which
courts they want their matters to be heard in,
and that appeals from customary courts to
magistrates’ courts should be streamlined and
facilitated.

The Traditional Courts Bill
in its Legislative Context

Instead of addressing the kinds of problems
that surfaced in the consultation meetings and
tackling the difficulties inherent in reconciling
the multiplicity of existing court processes
within the overarching legal system, the TCB
focuses on the powers of traditional leaders
within customary courts. Its impact on power
relations, and on women in particular, can be
understood only in the context of other recent
legislation dealing with the role and powers of
traditional leaders.

Over the past decade, there has been a
package of laws dealing with the powers of tra-
ditional leaders. The core law is the 2003 Tradi-
tional Leadership and Governance Framework
Act (TLGFA). Section 28 of the TLGFA deems
existing tribal authorities to be traditional
councils provided they comply with new com-
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position requirements. The requirements are
that 40 percent of the members of a traditional
council must be elected and 30 percent must
be women.

Section 28 also entrenches the controver-
sial tribal authority boundaries established
in terms of the Bantu Authorities Act of 1951.
These were established virtually wall-to-wall
throughout the former homelands and formed
the basic building blocks of the Bantustan
political system, functioning as the equivalent
oflocal government in rural areas.

The Framework Act itself does not provide
traditional leaders with much direct power.
Instead, it entrenches apartheid traditional
structures and boundaries as the "officially
recognised” traditional structures and bound-
aries of the future. It is other laws, such as the
Communal Land Rights Act (CLRA) of 2004
and the Traditional Courts Bill, that provide
traditional leaders with substantive powers.

The Content of the Tradi-
tional Courts Bill

The TCB gives individual traditional leaders
far-reaching power to determine the content
of customary law (Sections 5, 8, 9, 10, 11). Like
the CLRA, the Bill provides no recognition of
decision-making authority and dispute resolu-
tion at family, village or headman level, only
recognising the court at the apex of the system.
The TCB vests statutory power in the presid-
ing officer of a traditional court, who must be
a recognised senior traditional leader or his
delegate. No role, functions or support is pro-
vided for the council members who, in practice,
play the pre-eminent role in existing custom-
ary courts. In this respect, the TCB follows the
precedent set by the Black Administration Act
of 1927, except that even the Black Administra-
tion Act provided for the recognition of head-
men’s courts.

The TCB perpetuates many of the chal-
lenges discussed earlier in the article. It makes
it an offence for people not to appear before
a customary court once summoned by the
presiding officer (20[c]). The decisions of the
traditional court have the legal status of rulings
made by the magistrates’ courts. Traditional
courts have the authority to order far-reaching
sanctions, including unpaid labour by any
person within their jurisdictional boundaries
(10[2][g]). The person need not even be a party
to a dispute before the court. This provision
enables the court to order people to perform
forced labour and is controversial given ongo-
ing contestation about the "customary” prac-
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tice of women being required to work for free
in the chief’s fields.

Central to much opposition to the Bill is
clause 10(2)(i), which authorises the court to
deprive an accused person or defendant of
benefits that accrue in terms of customary law
or custom. Customary entitlements include
land and community membership. Effec-
tively, the court is authorised to revoke a per-
son’s customary rights to land, and even strip
a person of his/her community membership.
Clause 10(1) limits the court’s right to impose
banishment in criminal matters but there is no
such limitation in civil disputes.

The Traditional Courts Bill
and Women

While significant challenges exist in respect
of women'’s experiences of traditional courts,
as illustrated in the meetings described ear-
lier, there have also been incremental devel-
opments through women demanding and
gaining greater rights under customary law.
Many women have taken advantage of the

post-apartheid political environment and its
focus on the values of equality and democracy
to push for more equal access to resources,
in particular, for residential sites for families
headed by single mothers.! They have justified
these changes as consistent with the underly-
ing customary principle that member families
are entitled to land to fulfil their basic needs.
As a whole, the TCB removes the incen-
tive for traditional leaders to accommodate
countervailing views in the interpretation and
development of customary law. This is not to
say that all traditional leaders are insensitive
to the plight of rural women. Some have sup-
ported the processes of change that are under-
way, but others continue to oppose women'’s
appointment as traditional leaders, and frown
on women'’s attempts to speak out or repre-
sent themselves in traditional courts. In this
regard, traditional leaders’ opposition to the

30 percent quota for women in the TLGFA is
instructive.

Women'’s organisations have expressed
concern that the new laws symbolise a shift
in the government’s previously unequivo-
cal support for the principles of equality and
equal citizenship rights in rural areas, which
will have far-reaching implications for the bal-
ance of power within which women struggle
for change at the local level.

The TCB does not require the courts to
include women councillors. This arises from
the fact that it provides no role for councillors
of either sex. The Bill thus fails to recognise the
potential contribution of respected councillors,
female or male, who emerge organically from
within communities at its lower hierarchical
levels and have a proven track record of resolv-
ing disputes in a customary setting.

There is a general provision in clause
9(2) of the Bill that the presiding officer must
ensure that the rights contained in the Bill of
Rights are observed and respected, and, in
particular, “that women are afforded full and
equal participation in the proceedings, as men
are” (9[2][a][i]). However, because the Bill as a
whole does not provide a role for councillors in
the proceedings of the court, the implication
is that this clause refers to women’s participa-
tion as litigants and accused people before the
court, and not as members of the court itself.

Clause 9(3)(a) bars lawyers from tradi-
tional courts. Clause 9(3)(b) provides that a
party may be represented by his or her wife or
husband, family member, neighbour or mem-
ber of the community, in accordance with
customary law and custom (emphasis added).
Instead of providing explicitly that women
should be allowed to represent themselves if
they so choose, the Bill enables the continua-
tion of the practice of male relatives represent-
ing women “in accordance with customary
law and custom”. This is justified on the basis
that men, too, may be represented by their
wives: a far-fetched possibility which attempts
to cloak the continuation of inequality as even-
handedness.

Conclusion

Instead of encouraging democratisation by
reinforcing the role of councillors or ordinary
community members in customary courts and
providing for a quota of women and elected
members, the TCB centralises authority exclu-
sively in the presiding officer. Together with
the CLRA and the TLGF4, it thereby tilts the
balance of power in rural areas, making it



much more difficult for people in rural areas,
and particularly marginalised groups such as
women, to challenge abuse of power by tra-
ditional leaders and royal families, or to hold
them to account.

The TCB does not engage with ways to
acknowledge, support and regulate the many
customary dispute resolution fora that exist in
practice, most outside the ambit of the current
legal framework. Instead of building on emer-
gent and vulnerable processes of democrati-
sation and debate in rural areas, the Bill uses
the model of the 1927 Black Administration
Act to prop up colonial constructs of unilateral
chiefly power.

The force of the South African Constitu-
tion in relation to the TCB remains to be seen.
A hopeful perspective is that the Constitution
will be used to prevent this Bill being enacted,
and to reconfirm the voices of ordinary rural
people both in the national legislative arena
and in the local fora that develop living cus-
tomary law.

1 Cele M, “Report of Cedara workshop with Rural
Women’s Movement”, in The Traditional Courts Bill
of 2008: Documents to Broaden Discussion to Rural
Areas, Cape Town: LRC and LRG, 2009.

2 Dolweni S, “Report of the Meeting in Qunu Eastern
Cape with TRALSQ"”, in The Traditional Courts Bill
of 2008: Documents to Broaden Discussion to Rural
Areas, Cape Town: LRC and LRG, 2009.

3 Ibid.
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5 Charles T, “*Report of Meeting in Nelspruit with Trac
Mpumalanga” in The Traditional Courts Bill of
2008: Documents to Broaden Discussion to Rural
Areas, Cape Town: LRC and LRG, 2009.

6 Dolweni S, 2009, op.cit.

7 Ibid.

8 Cele M, 2009, op. cit.

9 Charles T, 2009, op. cit.

10 Dolweni S, 2009, op.cit.

11 Claassens A and Ngubane S, "Women, land and pow-
er: The impact of the Communal Land Rights Act”, in
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Evidence, Custom and Equality

Jennifer Williams is the director
of the Women’s Legal Centre.
She obtained her BA LLB at

the University of Cape Town

and completed her articles at

the UCT Legal Aid Clinic, where
her interests were family and
labour law. She subsequently
worked as the regional legal
officer for the National Union of
Metalworkers, where she gained
extensive additional experience
in labour law. Jennifer started
her own practice in 1997, later
forming a partnership under the
name of Rabkin-Naicker and
Williams Attorneys, with a focus
on women’s rights. In 2003,
Jennifer took an opportunity to
develop her knowledge of land law
as legal advisor to the Regional
Land Claims Commissioner of the
Western Cape, where she focused
on land law and restitution.

The courts must apply customary law
when thatlaw is applicable, subject to
the Constitution and any legislation
that specifically deals with custom-
ary law.

The incorporation of customary law into
our common law is, however, like our other
sources of law, subject to the supreme law of
the land: the Bill of Rights enshrined in the
Constitution.

Customary law is defined as the customs
and practices observed among the indigenous
African people of South Africa, which form part
of the culture of these people.!

It is a dynamic form of law, dependent on
what the practices of a community are at any
particular time. This article examines some of
the challenges related to proving the content
of customary law in the Constitutional Court.

The main source of information about
indigenous African law before colonisation
comes from oral tradition, making it difficult
to trace. During the colonial period, the ruling
power codified or recorded “official” custom-
ary rules. This was done by consulting male
elders and traditional leaders because they
were presumed to be the only people who con-
trolled important information.? They, in turn,
provided an account that emphasised the priv-
ileges of senior men (whose power was under
threat by colonial powers and the increased
opportunities of youth and women to achieve
independence from tribal structures through
migrancy and wage labour).® This not only

tainted the recording of customary law but
also impeded the natural evolution of custom-
ary law toward greater recognition of women
rights, because the older values and principles
were ossified in written form.

In the case of Bhe*, the Constitutional
Court preferred the concept of “living” cus-
tomary law to the “official” version. The Bhe
case challenged the constitutionality of the
primogeniture rule in the customary law of
inheritance, which prevented daughters from
inheriting from their father because they were
girls and their mother and father were not
married to each other. The court considered
living customary law, which takes into account
the current social context and is more in touch
with the customs of the people, particularly
women. Living law is the customary law that
grows out of processes of adaptation and
change that reflect the voices, views and strug-
gles of arange of different interests and sectors
in rural society. In short, it is the development
of the law by those who live it.

How then do the courts determine the
living customary law? We can consider the
Mayelane® matter in this regard. Mayelane
married her husband under Tsonga custom,
but their marriage was not registered. When
her husband died, it transpired that he had
taken a second wife, Ngwenyama, also under
custom. Mayelane initially challenged the
validity of the second marriage on the basis
that a contract regulating the proprietary
rights of the spouses had not been entered into
as required by the law, but when the matter
got to the Constitutional Court, the court itself
raised the issue of whether, according to the
Tsonga customary law, the second marriage is
valid when the first wife has not given consent.

Mayelane stated in her original applica-
tion, “If any (second) marriage was concluded,



I submit that the marriage is void ab initio
because I never consented to such marriage.”

This allegation was bolstered by Mayela-
ne’s late husband’s brother, who said, “The first
respondent [the second wife] was never mar-
ried to my deceased brother. They were just
having an affair. In terms of our custom, the
first wife must be consulted and consent to the
marriage of the second wife.”

The Constitutional Court called on the
parties to address the court on whether, under
customary law, consent was required, and, if
so, what the requirements for consent would
be, and what the consequences would be if
consent was not obtained. The court noted
that authoritative sources of customary law
may include writers of customary law, case law,
sworn testimony from traditional leaders and
other expert evidence.

For the Women'’s Legal Centre (WLC), as
a friend of the court, this posed quite a chal-
lenge. We could find no written authority that
could be cited to evidence what Tsonga custom
is presently. We approached the anthropolo-
gist Carl Boonzaaier, who was considered the
only authority on Tsonga custom in academic
circles, but he was already an expert witness
for the respondent. We then looked to the com-
munity for evidence of the Tsonga custom. Try-
ing to make contact with leaders in the Tsonga
community was also a challenge as access to
resources was a problem and the communica-
tion barrier made it difficult to reach members
of the community. Finally, we obtained a sworn
affidavit from an elder and submitted it to the
court. In addition, the parties filed evidence
from individuals married under Tsonga custom-
arylaw, an advisor to traditional leaders, various
traditional leaders and a customary law expert.

Three witnesses living in polygynous mar-
riages filed affidavits. The court considered
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their evidence to be of great value as an indica-
tion of the perspective of those who ordinarily
adhere to customary law. Two of these wit-
nesses said that the consent of the first wife is
required and that she plays a role in both iden-
tifying the other wife and in the events leading

to the second marriage. If she does not consent,
the second marriage is invalid, but that will not
affect the legitimacy of the children born of
the second marriage. The third witness, a tra-
ditional healer, also said consent is necessary,
but went on to explain that where consent is
withheld, the elders of both families are then
called in to resolve matters. If they decide there
is no good reason to refuse consent, the first
wife will be approached to persuade her to
change her mind, which she usually does.

An elder in the community and advisor to
traditional leaders stated that the “first wife
may be informed, but the husband makes the
decision”. The first wife only becomes involved
when her daughter’s lobola is used as lobola
for the subsequent wife. A commissioner from
the Commission on Traditional Leadership
Disputes and Claims noted that the decision
to marry may come from three parties: the first
wife, her husband, or his relatives. In the case
of the husband and his relatives, the first wife
isinformed - but if she does not agree, the pro-
cess proceeds without her.

According to the traditional leader, the hus-
band must inform the first wife of his intention
to marry and try to involve her in the negotia-
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tions. The first wife is always expected to agree
to a husband taking a second or subsequent
wife. If she unreasonably withholds consent,
she would be sent to her parents homestead to
reconsider. If she remains unreasonable in her
refusal to co-operate, the husband may marry
without consent or divorce her. Another leader
said that consent of the first wife is not neces-
sary. She would, however, be aware of the pro-
posed second marriage due to the open lobola
negotiations. He also pointed out the hugely
disruptive effect that the Constitutional Court
would have on existing arrangements if it
invalidated marriages retrospectively.

That brings us to the experts. Professor
Boonzaaier said that consent is not a require-
ment, relying on a case that appeared to con-
firm that the consistent refusal of a first wife
would lead to a divorce, with lobola to be
returned, but the husband would not require
her consent to conclude the subsequent mar-
riage. Dr Mhlaba, a senior lecturer in law and
jurisprudence, stated that consent is a require-
ment, and refusal to consent would result in
the families seeking to resolve the matter. He
considered it uncertain whether a marriage
in the face of persistent refusal of consent is
valid or not, and what the consequences for
children are.

The Constitutional Court viewed the differ-
ences in a positive light, stating that the differ-
ence in evidence was not a contradiction, but
rather created nuance and accommodation.
It expressly recognised the need to develop
customary law in line with the Constitution to
ensure the rights of women.

Ultimately, the Constitutional Court found
that consent of the first wife is a requirement
in Tsonga custom. However, it did so in three
different judgments. The majority found on the
evidence that consent was not a requirement
in customary law and developed the custom-
ary law in line with the Bill of Rights to make it
arequirement of Tsonga custom.

However, in his minority judgement, Jus-
tice Zondo argued that it was not necessary to
develop the customary law. He held that the
customary law was clear in the papers before
the court that stated that the applicant and her
brother alleged that consent is a requirement
and this was not opposed. He felt that the fur-
ther evidence elicited by the Constitutional
Court to supplement the papers was not neces-
sary. Justice Jafta, in a second minority judge-
ment, found that it wasn’t necessary to develop
customary law because, in this particular case,
the papers and the majority of the evidence
before the Constitutional Court were sufficient
to establish that the marriage was not valid. He

argued that it was not necessary to develop the
customary law because the parties or the lower
courts had not asked the Constitutional Court
to do so, and the court could make a decision
on the facts of the case presented without
developing Tsonga custom.

Thus, ultimately, the Mayelane matter
reflects that the court will decide what the
custom is, and there are different ways to
approach this.

Finally, the reality is that women often
have little choice but to accept the second mar-
riage for economic reasons, and they seldom
have the power in the family and community
to negotiate issues of consent and registration
of their marriages. The Constitutional Court
sought to develop the custom in line with
women'’s rights, and managed to negotiate its
way through the nuances of (seemingly) con-
tradictory evidence on the customary law on
consent. However, we submit that the court
missed an opportunity to craft a remedy that
takes into account the nuances of women'’s
lived reality. By making the consequence of
lack of consent an invalid marriage, the Con-
stitutional Court did not provide any relief to
the second wife.

Once the living custom is established, the
courts have a duty to develop it in line with the
Bill of Rights, if this has not happened natu-
rally. We therefore asked the court to develop
the living custom beyond the requirement for
consent and to regulate the consequences of
lack of consent. We argued that the Consti-
tutional Court should protect all the spouses
in a polygynous marriage, while maintaining
consent as a requirement. One way to do this
would have been to make the marriage with-
out consent a putative marriage. This would
discourage polygyny in the long term, while
giving practical protection to all the wives.

Such an approach would empower women
in the present, in that they would still have a
remedy, while in the long term encouraging
monogamy, in line with our international and
regional obligations to discourage polygyny.

1 Reform of Customary Law of Succession and Regula-
tion of Related Matters (Act 11/ 2009), Section 1.

2 Curran and Bonthuys , “Customary law and domes-
tic violence in rural South African communities”,
SAJHR ,2005.

3 Fishbayn L, Goldblatt B and Mbatha L, The Harmoni-
sation of Customary and Civil Law Marriage in South
Africa, 9th World Conference of the International
Society of Family Law, Durban.

4 Bhe and Others v Magistrate, Khayelitsha and Oth-
ers; Shibi v Sithole and Others; SA Human Rights
Commission and Another v President of the RSA and
Another 2005 (1) BCLR 1 (CC).

5 MF Mayelane v MM Ngwenyama & Others CCT
57/12 [2013]1 ZACC 14.
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Challenges to OQutlawing Harmful Cultural
Practices for Zimbhabwean Women

A number of legal provisions seek to enforce
the progressive principles enshrined in the
Constitution. The Domestic Violence Act
(Chapter 5:16), the Criminal Law (Codifica-
tion and Reform) Act (Chapter 9:23), the Cus-
tomary Marriages Act (Chapter 5:07) and the
Deceased Persons Family Maintenance Act
(Chapter 6:03) outlaw any practices that are
viewed as harmful to women, such as forced
virginity testing, female genital mutilation, the
pledging of women and girls for purposes of
appeasing spirits', the handing over of a per-
son below the age of 18 years without her con-
sent as compensation for the death of a relative
or as compensation for a debt or obligation,
and property grabbing at death or the dispos-
session of widows.

Despite this reformist approach, the
women of Zimbabwe face many challenges
in asserting their rights and in enforcing these
legal provisions. The reasons why the Zimba-
bwean model has not been entirely successful
are manifold, but they largely stem from the
conditions of legal pluralism - most women
live under some combination of customary
and general law - and the strong influence of
families, who make and enforce their own laws.

Choice of Law Process

Section 192 of the new Constitution reinforces
this legal pluralism. The Customary Law and
Local Courts Act (Chapter 7:05) is used to
determine whether a case should be decided
using general or customary law. The deter-
mination is based on the particular circum-
stances: the mode of life of the parties, the
subject matter of the case, the understanding
by the parties of the provisions of customary
law or the general law of Zimbabwe, and the
relative closeness of the case and the parties
to customary or the general law of Zimbabwe.
The court will decide based on the evidence at
hand.

Although this choice of law system must
be viewed as the legislature’s attempt to pro-
vide an avenue to escape harmful customary
law practices such as those outlined above, the
seemingly neutral process is to a large extent
biased towards social class. While women liv-
ing in urban areas, far removed from the dic-
tates of customary law, will usually have their
cases determined by general law, most rural
women are unable to “opt out” of the custom-
ary law system.

What Choice?

Cases of unregistered customary law unions
offer a clear illustration of the challenges
women face in Zimbabwe. These are marriages
that meet all the requirements of a customary
law marriage but are not registered with the
Registrar of Marriages and an official marriage
certificate has not been issued. The Custom-
ary Marriages Act specifically states that a cus-
tomary law union is invalid unless registered,
except for the purposes of guardianship, cus-
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tody, access to children and inheritance under
customary law. Major complications arise
when a customary law union collapses.
Women who marry under customary law
often believe, wrongly, that they have the same
rights as women who are married under gen-
eral law and carry marriage certificates. How-
ever, because customary unions enjoy only
limited recognition, the Matrimonial Causes
Act (Chapter 5:13) cannot be used to obtain a
divorce. The general law uses principles of tacit
universal partnership or unjust enrichment
to apportion property, but litigants married
under customary law have to plead a choice
of law process so that their case can be dealt
with under general law. If the court finds that
general law should apply, general law prin-
ciples will be used to divide assets acquired
during the subsistence of the union. If general
law does not apply, the woman will walk away
empty handed except for her mavoko property,
which she acquired through the use of her own
hands, such as pottery and knitting.> Although
the intention of the judiciary is noble, in the
worst-case scenario, the case will be dismissed
and the woman will walk away empty-handed.

The Influence of the Family

In many cases, it is the family - as a semi-
autonomous social field, making and enforc-
ing its own laws and settling disputes within
the family and representing the family’s inter-
ests in the community - that deters women
from exercising their legal rights. For example,
although child marriage is prohibited in the
Criminal Code, in the Customary Marriages
Act, and is taken as a form of domestic violence
in the Domestic Violence Act, it is still widely
practiced in secrecy. The international human
rights organisation Equality Now notes that
families face strong societal pressure to either
conform or face ridicule in societies where
child marriages are prevalent.

In Zimbabwe, lobola (bride price) is often
perceived as a ticket out of poverty and the
girl-child becomes a source of income for her
family. The remedies provided in the Domestic
Violence Actinclude issuing a protection order
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and/or criminal sanctions. While a protection
order may work in cases of physical abuse, for
instance, it can be absurd in the case of harm-
ful customary law practices. If the protection
order is valid for only five years and can also
be varied for good cause shown, it is not clear
how, for instance, it can protect a girl-child
from forced marriage. Does it mean that, after
five years, the marriage can go ahead? This is
clearly alacuna in the law.

Another example of the strong influence
of the family as a rule maker and enforcer is
the practice of pledging of women or young
girls to appease a vengeful spirit, known as
kuripa ngozi in the local Shona language (see
note 1). Although prohibited by law, families
in some parts of Zimbabwe are still practising
it. Appeasement of spirits is considered to be
in the spiritual realm and it instils fear in com-
munities.

In the practice of “widow inheritance’,
the wife of the deceased is inherited by the
deceased’s brother. This is not considered an
act of domestic violence that would call for a
protection order or be treated as a criminal
offence, at least as long as the inheritance is
not “forced” But when can a widow state with
conviction that she has not been coerced?

Relatives may refuse to distribute clothing
items and artefacts of the deceased and the
widow has to be content with keeping these
in the home. Destroying them or distributing
them outside the customary norms is not an
option. In Zimbabwean culture, the distribu-
tion of the deceased’s clothing and artefacts to
relatives plays a major symbolic role in funeral
rites. For example, the parents receive blankets
to indicate that their child is no more and will
not be able to look after them anymore. Tradi-
tional artefacts such as a walking stick will go to
the eldest son to symbolise that he is expected
to be a father figure to the family left behind.

Widows may also have trouble when it
becomes time for their daughters to be mar-
ried under customary law, as the deceased’s
relatives may refuse to take part in marriage
ceremonies for his daughters. Custom and tra-
dition dictates that relatives from the father’s
side must be present to receive the lobola. A
widow or her maternal relatives must not play
this role: if they do, the customary marriage is
a nullity.

Shortfalls of the
Zimbabwean Model

Tradition and culture are very vibrant, as is rec-
ognised in the new Constitution of Zimbabwe



Challenges to Outlawing Harmful Cultural Practices for Zimbabwean Women

preamble. Millions of women in Zimbabwe
and across the world live under both general
and customary law, and some practices done
in the name of culture are indeed harmful. In
Zimbabwe, the proposed solution has been to
make certain customary law practices illegal
and to allow a woman to opt out of the appli-
cation of customary law to her case, in the
absence of a controlling statute, through the
choice of law process. However, as illustrated
above, this “choice” is not always easy and may
not result in substantial justice. The passage of
laws has clearly not led to the desired results.

This is not to suggest that the model should
not be used altogether - but it should be used
in conjunction with other strategies. The glar-
ing omission in blanket prohibition lies in the
failure to understand or appreciate the rea-
soning behind a particular rule of customary
law. For instance, inasmuch as modern soci-
ety abhors wife inheritance, the idea behind
it was that a widow and her children should
not be left to suffer due to the death of a father.
Understanding the true intention behind cus-
tomary law practices will enable appropriate
legislation to be framed to deal with harmful
practices that derive from distortions in their
implementation. Often the greatest challenge
is not in customary law but in the distortion
of such to achieve a certain status quo. For
instance, research shows that women at some
stage were permitted to inherit from their
fathers’ estates and that property grabbing was
not allowed at all.3

The model also fails to appreciate that the
greatest strength of customary law is its abil-
ity to evolve. This phenomenon may be driven
by outside forces. For instance, the practices
of widow inheritance and polygyny are recog-
nised to be key drivers of HIV/AIDS infection
rates. As a result, they are slowly being per-
ceived as dying traditions. In some cultures
in Zimbabwe, the wife inheritance ceremony
is still held, but the widow may opt to give the
traditional artefacts and dish of water to her
late husband’s sister or to her son. Thus the
aunt who accepts the artefacts and the dish
of water becomes a symbolic “father figure”
to the widow and her children. And by giving
the dish of water and artefacts to her son, the
widow is stating that she still wants to remain
part of the family but without sexual relations
with a member of the deceased’s family.

In the payment of ngozi, some traditional
leaders have advocated using cattle instead of
women or girls to compensate the murdered
person’s family. This is a win-win situation
because it may take time to do away with the
practice completely.

Suggested Strategies to
Improve the Model

As already stated, it is commendable that
aspects of harmful customary law practices
have been prohibited through legislation, but
this alone does not ensure that the law will
be acceptable or implemented. Zimbabwe’s
reformist agenda will be served by commu-
nity involvement and a deliberate effort to
understand (not condone) specific customary
law practices. Community involvement has
to involve dialogue and ultimately consensus
on the need to prohibit certain customary law
rules. Communities themselves need to recog-
nise both the need for change and the flexibil-
ity and fluidity of customary law.
Understanding customary law will enable
the framing of laws to address the mischief
that the particular law attempts to cure. For
instance, if the idea behind wife inheritance
is for the welfare of the deceased’s family,
what new ways can be developed to achieve
the same aim without putting the wellbeing
of widows at risk? Dialogue will also result

in unpacking the correct customary law, as a
major part of the problem seems to come from
the distortion of customary law.

Customary law is a living phenomenon
and itis imperative that any efforts to eradicate
its harmful aspects go beyond the passage of
general laws.

1 This is an act known as kuripa ngozi in Shona
custom. When a person is murdered, it is believed
that their spirit will come back to haunt the family
of the murderer. This can result in unexplained deaths
in the murderer’s family. The family of the murderer
will then hand over a young girl or woman to the
murdered person’s family as compensation. The girl
or woman is expected to give birth so that the dead
person is “replaced”. This practice is dying down and
is also virtually unknown in other communities in
Zimbabwe.

2 See Stewart, JE, K Dengu-Zvobgo, W Donzwa, E
Gwaunza, J Kazembe and W Ncube, Inheritance in
Zimbabwe: Law, Customs and Practice. Harare:
WLSA, 1994.

3 See Stewart et al., 1994.
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This article discusses the use of traditional
justice systems and customary laws to ensure
access to justice for women and documents
some of the successes and challenges of the
KELIN Cultural Structures Project (CSP).

Kenya’s Legal Framework

The Kenyan legal system is comprised of com-
mon law, which is based on English law; cus-
tomary law, which differs from one community
to another; and Islamic law. These legal tradi-
tions are provided for within the 2010 Consti-
tution. The formal court system is based on
common law principles.

The existence of a formal legal system in
Kenya suggests that all citizens are governed
by these written laws and any conflicts are
resolved within this system. Customary law is

recognised in personal matters like marriage
and divorce, and in certain land matters, but
the operation of such customs and cultural
practices is not defined. The Constitution
(Article 60 (1)(f)) encourages the different
communities to settle land disputes through
recognised community initiatives that are con-
sistent with the Constitution.

The concept of equal rights for men and
women was introduced by the Constitution in
Article 27 (3): “Women and men have the right
to equal treatment including the right to equal
opportunities in political, economic, cultural
and social spheres” It further states, at Arti-
cle 27(4), that the state may not discriminate
directly or indirectly against any person on any
ground, including race, sex, pregnancy, mari-
tal status, health status, ethnic or social origin,
colour, age, disability, religion, conscience,
belief, culture, dress, language or birth.

This is read with Article 60 (f), concerning
land use: Land in Kenya shall be held, used
and managed in a manner that is equitable,
efficient, productive and sustainable and in
accordance with the principles that eliminate
gender discrimination in law, customs and
practices related to land and property in land.

This has made it possible to review laws
and policies concerning women'’s rights to
own and inherit property. Parliament has in
turn passed legislation that protects the rights
of spouses, including protection of the matri-
monial home and the right to inherit family
property.>

Women's empowerment is a key concern
in the property rights regime. The legal system
can be studied and put into practice by women
to enable them to take part in the political pro-
cess, become economically empowered, take
an active role in property dispute resolution,
and advocate and lobby for the realisation of



their rights as provided for in law.

The Constitution also protects the funda-
mental rights of all people and prohibits any
form of discrimination, including discrimina-
tion based on culture. Article 10 entrenches
the principles of human dignity, social justice,
inclusiveness, equality, human rights, non-
discrimination and protection of the margin-
alised. Article 2 (4) limits the application of
customs and laws that violate the principles
laid out in the Constitution: “Any law, includ-
ing customary law, which is inconsistent with
this Constitution, is void to the extent of the
inconsistency, and any act or omission in con-
travention of this Constitution is invalid.”

In matters relating to the right to access
to justice, Article 159 (2)(c) states that alter-
native forms of dispute resolution including
reconciliation, mediation, arbitration and tra-
ditional dispute resolution mechanisms shall
be promoted as long as the traditional dispute
resolution mechanisms do not contravene the
Bill of Rights and do not contravene the Con-
stitution.

Despite this, women still find their hands
tied when the issue of property ownership
arises, especially when their husbands die,
whether they left a will or not. Furthermore,
the patriarchal mindset dictates the nature of
the will. Hence, inasmuch as the law protects
women'’s right to own property, the patriarchal
nature of society far overrides the effectiveness
of the law.

The KELIN Cultural Struc-
tures Project

KELIN's choice to work with cultural structures
to facilitate alternative dispute resolution and
access to justice for women was informed by
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the difficulties women experienced in access-
ingjustice through the formalised legal system.
For instance, the physical location of courts
and lawyers is beyond the reach of most Ken-
yans in the rural areas. Financial resources are
required to pay court fees and for professional

fees, if they are represented by an attorney.
Most women cannot afford this. The adversar-
ial nature of the litigation process also makes
many women give up on their rights, as court
orders are received with contempt by the rela-
tives who are sued.

The CSP, at its inception, took account
of the fact that every community has its own
dispute resolution mechanisms. It sought to
reconstruct the community-based “courts”
and bring in the aspect of respect for human
rights. KELIN works with the Luo council of
elders to solve land disputes between widows
and their in-laws. The council is responsible
for preservation of the Luo culture and widely
respected among the Luo community.

Among the Luo, dispute resolution took
the form of a community court, presided
over by respected elders in the community
who were expected to maintain a degree of
impartiality. In the traditional patriarchal cul-
ture, widows were not allowed to inherit title
deeds, but rather would hold the property in
trust for their family, to be inherited by their
sons. However, widows were not evicted from
the land, and the patriarchal system was based
on a value system that involved men taking
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responsibility for the women. As Eugene
Cotran observes:

“Inheritance under Luo law is
patrilineal. The pattern of inherit-
ance is based on the equal distri-
bution of a man’s property among
his sons with any unallocated por-
tion going to the youngest son. In a
polygamous household, the distri-
bution is by reference to the house
of each wife, irrespective of the
number of children in it. Widows,
though not entitled to an absolute
share of the estate, have a right of
use during their lifetime of a por-
tion of land and certain movables.
Daughters receive no share of the
estate. In the absence of sons, the
heirs are the patrilineal relatives of
the deceased namely father, mother,
full brothers, half-brothers and
paternal uncles.”

The above excerpt clearly indicates that
there was a system in which the widow was
provided for. However, the practice has been
eroded by greed to such an extent that when
a man dies, his brothers send the widow away
to enable them to take over the property of the
deceased. The widow is then left destitute.

The project’s components include training
and sensitisation, mediation by the elders and
reinstatement of the widows to their property.
These activities are managed through the rela-
tionship between KELIN and the council of
elders, which recommends specific elders to
take up the mediation process.

Elders and community members are
trained in human rights issues, including the
Bill of Rights and relevant land laws, emphasis-
ing equal land and inheritance rights for men
and women. Cultural practices that contribute
to the violation of the rights of widows and
orphans and expose them to the risk of HIV-
infection are highlighted and denounced dur-
ing the trainings.

The elders have incorporated human
rights-based principles in dispute resolutions
by ensuring that the needs of the most vulner-

able are taken into account. Further, the elders
have begun documenting the cases they medi-
ate, both for future reference and to be able to
monitor the progress of the resettled widows.

By the end 0f 2012, the project had seen over
234 cases taken up, with 184 resolved success-
fully. The CSP is more accessible and acceptable
to the women than formal courts. The mediation
approach is conciliatory rather than adversarial
and is beneficial to both parties.

The project’s success has created increas-
ing demand from other communities to address
cultural practices that expose women and
girls to a higher risk of HIV infection. This has
informed the development of a tool for working
with cultural structures, based on KELIN’s work,
which outlines simple guidelines for imple-
mentation in any community where harmful
cultural practices that have a negative impact
on women exist.* It can be used by any commu-
nity willing to work with cultural structures to
protect and promote the rights of women.

However, the CSP is not a replacement for
Kenya’s formal legal system. It is important to
recognise that women who choose to adjudi-
cate their property claims under customary
law do not forfeit their or their children’s rights
to later refer their cases to court.

Notwithstanding its successes, the CSP has
encountered a number of challenges. Firstly, it
has been difficult to source adequate funding
for the project, due to a general perception
among the donor community that elders are
custodians of oppressive traditions that per-
petuate discrimination against women and the
violation of their rights. Secondly, the elders
work on a voluntary basis and are not always
able to fulfil their commitment to the project
because of competing priorities. Thirdly, ben-
eficiaries of the project often expect that they
will be resettled and houses constructed for
them after the mediations, but this is not within
the mandate of KELIN. Fourthly, widows who
have already been evicted from their homes
by their in-laws often end up moving from one
place to another in search of greener pastures.
This makes it difficult to locate them and slows
down, or prematurely ends, the mediation pro-
cess. Lastly, it is difficult to register land in the
name of the widows where the land is ances-
tral and is expected to be held in trust for the
next generation. As a result, the project faces
hostility from the family members.

Conclusion

A greater understanding of the key challenges
to ensuring women'’s inheritance and property



rights is emerging. These include a cumulative

denial of a number of women'’s other entitle-
ments, beyond mere inequality, such as rights

to housing and land; to self-determination; to

live in security, peace and dignity; to not be

forcibly evicted; to healthcare and other vital

human rights.

The establishment of legal and policy
frameworks is key, as is changing customary
norms and practice to enable women to own
and inherit property. We have learned dur-
ing the implementation of this project that
elders are the custodians of culture and have
the influence to promote women'’s rights and
access to justice. We have equally appreciated
that the use of customary structures to achieve
these ends is faster and more efficient, acces-
sible and culturally appropriate to the needs of
the community. It equally facilitates the use of
a rights-based approach that can address all
the human rights concerns of the widows.

More efforts need to be made to ensure
that the elders document their cases in a way
that can be adopted in the formal courts, in
line with the provisions of the Constitution.
There is need to ensure that the government,
through the Kenyan judiciary, institutionalises
the work of the elders in order to realise the
constitutional provisions for the promotion of
alternative forms of dispute resolution, includ-
ing traditional mechanisms.

1 See: <http://kelinkenya.org/wp-content/up-
loads/2010/10/KELIN-Submissions-to-the-Global-
Commission.pdf>.

2 Parliament has enacted the Land Act (2012), the
Land Registration Act (2012) and the National Land
Commission Act (2012).

3 Cotran E, Restatement of African Law: Kenya Vol. 11,
Succession, London: Sweet & Maxwell, 1969.

4 See: <http://kelinkenya.org/wp-content/up-
loads/2010/10/Working-with-Cultural-Structures-
A4FINAL.pdf>.
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Women and Justice in Swaziland
Has the Promise of the Constitution Been Fulfilled?

Judge Thomas Masuku graduated
from the University of Swaziland
with a BA (Law) and LLB. He
served as an attorney in the
attorney-general’s chambers and
with Millin & Currie Attorneys.
He also served as judge of the
High Courts of Botswana and
Swaziland. Thomas is a member
of the advisory board of the
Centre for Independence of
Judges and Lawyers under the
auspices of the International
Commission of Jurists (ICJ), and
currently acts as a consultant
with the ICJ.

A recent report in the Times of Swaziland
(16 August 2013) illustrates the daily abuse of
women'’s rights in the country. A woman mar-
ried by customary rites reported her husband
for assault. Apparently, the husband is HIV-
positive but concealed his status from the wife
until a doctor advised her about what medica-
tion he was taking. When she confronted him,
he assaulted her. She tested positive for HIV
and was also placed on anti-retroviral (ARV)
treatment. The husband refused to use con-
doms, insisting that when he paid dowry for
her, no mention of a condom was made. He
forced her to throw her ARV treatment into a
pitlatrine, putting her life at risk by his actions.
The case came before a traditional court on
an assault charge, playing down the serious-
ness of the case, which could have been one of
attempted murder.

In 2005, among dissenting voices, Swazi-
land adopted a written constitution that pro-
vides, among other things, for equal rights of
women. This article considers some of these

provisions and assesses the extent to which
their promise has yielded a change of circum-
stance in the daily life of the Swazi woman.

Constitutional Provisions
Relating to Women

Section 20 (1) provides that “All persons are
equal before and under the law in all spheres of
political, economic and cultural life and in any
other respect and shall enjoy equal protection
of the law” Section 20 (2) prohibits discrimina-
tion on any basis, including gender. Section
20 (3) provides for the promulgation of laws
necessary for implementing policies and pro-
grammes aimed to redress social, economic
or educational or other imbalances in society.
This obviously includes gender imbalance.

Another relevant section is 28 (1), which
provides women the right to equal treatment
with men, including equal opportunities in
political, economic and social activities. Sec-
tion 28 (2) states that facilities and opportuni-
ties that are necessary to enhance the welfare
of women and to enable them to realise their
full potential and advancement shall be pro-
vided, subject to the availability of funds. Sub-
section (3) provides that a woman shall not be
compelled to undergo or uphold a custom to
which she is opposed in conscience.

In the directive principles of state policy -
which are not enforceable - Section 60 (4) says
that the state shall ensure gender balance and
fair representation of marginalised groups in
all constitutional and other bodies. There are
also provisions relating to the participation
of women in the legislature. Section 83 (2)
provides for the equitable representation of
women and other marginalised groups in par-
liament and other public structures. Atleast on



a formal level, there is clearly an array of provi-
sions relating directly and indirectly to women,
which, if applied, would certainly serve to
improve their lot.

There also have been a number of judg-
ments that sought to enforce the rights of
women where customs, laws and regulations
clashed with these constitutional provisions. A
number of these cases are discussed below to
illustrate some of the challenges women face
in their everyday lives.

Court Enforcement of
Women’s Rights

There are two types of court judgments involv-
ing women’s rights. In the first category, con-
stitutional issues involving fundamental rights

and freedoms are up for determination. In the

second, it becomes clear from the reasoning

of the Court that, although no fundamental

rights are at issue in the case, the judgment is

informed by certain constitutional ideals and

its ethos. I shall start with the first category.

1. Mary-Joyce Aphane v Registrar of
Deeds and Others [2010] SZHC 29

In this case, the applicant, a woman married in
community of property, sought to have certain
property owned by her and her husband regis-
tered in their joint names. She instructed her
lawyers to do so, only to be advised that cer-
tain provisions and regulations of the Deeds
Registry Act, 1968 did not permit it. She was
informed that the property could only be reg-
istered in the name of her husband. The appli-
cant accordingly applied to the High Court for
the offensive provisions to be declared uncon-
stitutional.

Women and Justice in Swaziland

There was no question about the provi-
sions conflicting with Sections 20 and 28 of
the Constitution. The question was the nature
of the remedy. The High Court decided, per
Judge Mabuza, to sever and read in certain
words to bring the section into alignment with
the Constitution. On appeal by the attorney-
general, the Supreme Court confirmed that the
legislation was unconstitutional but held that

the severance and reading-in were inappropri-
ate and that the matter must properly be left to
parliament to remedy the defects. The declara-
tion of invalidity was upheld but suspended for
a period in order to afford parliament time to
remedy the defect, while simultaneously allow-
ing the applicant and others in her position to
have their property registered in the meantime.

2. Nombuyiselo Sihlongonyane v Mholi
Sihlongonyane Case No. 470/13 [2013]
SZHC 144

The parties in this matter were married in com-
munity of property. Their marriage was, however,
on the rocks. The husband (the respondent) left

the matrimonial home, leaving the wife and

children to live there. The wife applied to the

Court for an order removing certain persons

who resided at the home at the husband’s invi-
tation, and for another preventing the respond-
ent from allowing other persons to settle at the

matrimonial home without consulting her.
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The issue was whether the applicant, in
view of the fact that she was married in com-
munity of property, had the lawful capacity to
launch the proceedings unassisted. Predictably,
the issue of matrimonial power of the husband
loomed large. A full bench of the High Court
dealt with that matter in light of the constitu-
tional provisions on equality. Judge Mamba,
writing for the majority, held that the common
law of marital power, insofar as it barred women
from suing and being sued unassisted by their
husbands, was inconsistent with Sections 20
and 28 of the Constitution. He ordered that the
common law was invalid, with effect from a
specified date. From that date, all women mar-
ried in community of property shall have the
right to sue and be sued in their own names.

3. Jennifer du Pont-Shiba v Chief
Magudvulela Dlamini and Others Case
No. 1342/13

In this case, the applicant, a widow, was nomi-
nated to stand for parliamentary elections at
the primary stage. Chief Magudvulela sum-
moned a meeting of residents of his chiefdom
and the applicant attended. She alleges, cor-
roborated by others who were there, that the
chief dissuaded the voters at that meeting from
voting for her because, according to custom,
her status as a recent widow made her ineli-
gible to take part in parliament. He allegedly
encouraged them to not vote for a person who
could not be used by the king of the country.
Her version of events was also reported in
a local newspaper. The chief denied that he
made the alleged statements.

The applicant relied on constitutional pro-
visions, including Section 28 (3), and sought
an order setting aside the primary election
results because of the alleged interference by
the chief, and for fresh elections to be held.
The Court dismissed the application and has
not, at the time of writing this paper, given rea-
sons for the dismissal. What is clear, though, is
that the Court will not tackle the constitutional
part of the application. The crux of the matter,
it would seem, is whether the chief said what
the applicant alleged. Regrettably, no oral evi-
dence was called to settle that live dispute.

4. Mana Mavimbela v The Elections and
Boundaries Commission (EBC) And Oth-
ers Case No. 1131/13

On 24 August 2013, Mana Mavimbela, a young
woman, was nominated by her constituency
to stand for the primary parliamentary elec-
tions. On the day in question, she was wearing

a pair of pants. Because of her “unacceptable”
dress, the returning officer - another woman -
refused to allow her name to be included in the
list of nominees. Mavimbela took the matter to
court, citing violations of Sections 20 and 28 of
the Constitution and claiming discrimination
on account of being a woman. The EBC ulti-
mately conceded the point and her name and
picture were included in the nomination list.

I will now deal with the second category
of cases.

5. Steven Gamedze v Jabu Dlamini Case
No. 1053/13 [2013]1 SZHC 143

The applicant was a man who had been mar-
ried to a woman according to traditional
rites. After two years, the marriage was failing
because she could not bear children. The hus-
band abused her, after which she refused to
continue to live with him. Efforts at reconcili-
ation failed. For 23 years, she did not live with
him and told her family that she would not go
back to his home under any circumstances.

When she died, her husband sought to
secure burial rights because the marriage had
not been dissolved. In dismissing the applica-
tion, Judge Mamba reasoned:

People, dead or alive, are human beings.
They have a name, reputation and dignity. They
command and deserve to be treated humanely,
with care, respect, compassion and deference.
They should not be treated as mere chattels or
mere possessions to be had and disposed of at
will... In life, the deceased could not withstand
the abuse by the applicant. She could not live
with him. She removed herself from him. Now
that she is dead, the law must not compel her to

“live with him” just because her powers of resist-
ance have been taken away from her by death.

6. R v Sandile Shabangu Case No.
233/06, [2007]1 SZCH 47

In this case, the accused was charged with the

rape of a 13-year-old girl. In evaluating her
evidence, the Court refused to rely on the cau-
tionary rule that the common law applied to

the evidence of women in sexual offence cases.
The Court held that the rule was outmoded

and discriminatory against women, regarding

them as inherent liars with no rational basis for
doing so.

Traditional Courts

Swaziland operates a dual system of law, with
traditional customary courts existing paral-



lel to common law courts. Customary courts
have both criminal and civil jurisdiction, but
only over Swazi nationals who reside within
their jurisdictional areas. At a practical level,
the choice of whether a criminal case should
be tried before a traditional or a common law
court is made by the police at the police station.
Complaints have been made that the choice
is normally influenced by the strength of the
case. If the evidence is strong, the police may
send it to the Magistrates Court. If the evidence
is weak, they send it to the traditional courts,
which are likely to convict on the most tenu-
ous evidence.

Many cases are dealt with by the tradi-
tional courts, even in urban areas where peo-
ple would prefer to go to the Magistrates Courts.
Some cases are transferred when the accused
applies to be referred to the Magistrates Court
because of the legal training and adherence to
basic principles of a fair trial. Others will reach
the Magistrates Court on appeal or review.
What is more, the right to legal representa-
tion before a traditional court is prohibited
under Section 23 of the Swazi Court Act, No
80 of 1950, as read together with 21 (13) (b) of
the Constitution: neither legal practitioners
nor advocates may appear or act for any party
before a traditional court.

The presiding officers in customary courts
are all men who are highly knowledgeable
in matters of custom. No women sit in these
courts. It is obvious that women largely get a
raw deal when they appear, as customary law
in many cases regards women as second-class
citizens.

In the traditional courts, the provisions
in the Constitution are not known and are
therefore not applied. Furthermore, with men
presiding and women expected to play a sub-
missive role, the system is heavily weighed
against them. Some legal procedures for estab-
lishing the truth, such as cross examination,
may not be consistent with traditional values,
especially where the person cross-examined is
a senior male member of the family or even the
community - someone a women is tradition-
ally not able to debate with.

Reality Check

Although women are appealing to provisions
in the Constitution in order to improve their
lot, it is clear that there are still some problems.

First, litigation is very expensive for many
women. Second, many are still ignorant of
their rights and need to be educated. Third,
there are insufficient state programmes, pro-
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jects and policies to promote women as pro-
vided for in the Constitution. Fourth, more
needs to be done by the police, prosecution
and the judiciary to bring cases to fora that
will appreciate their complexity and enormity,
and for justice to be served to the many help-
less women suffering in silence. In this context,
the role of the traditional courts needs to be
revisited.

Fifth, there is worrisome and counterpro-
ductive jurisprudence in the Supreme Court.
For example, in Commissioner of Police and
Another v Maseko [2011] SZSC 15, the Court
elevated certain customary practices above
the Constitution, reasoning that “it must be
stressed that the Swaziland Constitution is
informed by very strong traditional values”

This is despite clear provisions in the Consti-
tution that subject customary law practices to
the Constitution, statute law, and the litmus
test of repugnancy or inconsistency to moral-
ity, natural justice and humanity. Sixth, the
commitment to applying the constitutional
provisions that relate to women is very low.
There appears to be a general lethargy towards
applying the Constitution, pointing to a need
for constitutionalism to take centre stage so
that women and citizens reap its fruits. Lastly,
there is a need to train the presiding officers in
traditional courts in fair trial standards, and to
know and apply the provisions of the Constitu-
tion when deciding the cases before them. This
would help them to apply the law fairly and
impartially to both men and women.

The foregoing provides ample testimony
that a lot still needs to be done to elevate the
status of women to the promise contained in
the Constitution. It would be sad if the Con-
stitution and its progressive clauses is nothing
more than a chimera. The jury is out!
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"Customary law is the starting-point
of Nigeria’s legal history. Before
the emergence of colonial rule, cus-
tomary law held sway and enjoyed
monolithic application in the geo-
graphical territory currently known
as Nigeria, composed of erstwhile
politically and legally independent
nationalities.”™

Customary adjudication in Nigeria was based
on the customs and the traditions of each eth-
nic community. With the coming of the Brit-
ish, English common law was implemented
in Nigeria® and parameters were set to deter-
mine which customs of the people should be
retained. The three-pronged approach was
that a custom must not be repugnant to natu-
ral justice, equity and good conscience; it must
not be contrary to any law in force; and, finally,
it must be in conformity with public policy.*

It is reiterated that the existing custom-
ary practice before the advent of the British
was not favourable to the rights of women. In
particular, women were generally unable to
inherit the estate of their deceased husbands,
with the eldest surviving male relative having
priority in the inheritance process.® The Igbos
and Yoruba, two of the largest ethnic groups
in Nigeria today, had several customary acts
that put women on the back foot. Women were
mere objects that could only be seen but never
be heard® and the rights of women were tram-

pled on by the customary adjudicatory system
that was in place, as decisions were based on
inimical cultural practices. The emergence
of the English-styled courts saw a paradigm
shift towards greater protection of the rights
of women and brought at least some respite to
the plight of women in Nigeria.”

Customary and Statutory
Law in Perspective

Custom represents the ways a given group of
people live and communicate that is accepta-
ble to them. It regulates a community and also
ensures the resolution of disputes. Disputes
are resolved before members of the commu-
nity who were saddled with the responsibility
of upholding the custom. Among the various
communities in Nigeria, particularly the Igbos
and Yorubas, chiefs, obas (kings) and age
grades were the custodians who decided on
the punishment or otherwise to be adminis-
tered against anyone for violating the custom
of the people. Unfortunately, the woman was
vulnerable in most circumstances, especially
in succession and inheritance issues.

A statute, on the other hand, is a written
law enacted by the legislative arm of govern-
ment to regulate relations in a state. A statute
sets forth penalties for acts of omission and
commission. The major difference between a
statute and a custom is the fact that customs
are unwritten, flexible and vary according
to geographical areas. Unlike statutory law,
which is rigid and written, there is no uniform
application of customary law in Nigeria.?

Consequently, customary and statutory
courts are employed in the administration of
both laws. Nigerian courts have found that
custom is a way of life of a particular people. A



major definition was advanced in the case of
Owoniyi v Omotosho® when it was held that
customary law is “a mirror of accepted usage
among a given people”. In Obilade’s analy-
sis, this definition meant that customary law
consists of customs accepted by members of
a community as binding among them... [Thus
a] small town in a state may have a system of
customary law different in some respects from
the customary law system of a neighbouring
town, even if all the indigenous inhabitants of
both towns belong to the same tribal group.'

Customary and Statutory
Courts

Statutory courts are the creation of statues
made by the Nigerian legislature, with the
Nigerian Constitution as the highest law that
all other laws must conform with. Two cat-
egories of courts exist in Nigeria: inferior and
superior courts. Courts that are not a creation
of the Nigerian Constitution are treated as infe-
rior courts. Thus, customary courts are inferior
as they are pursuant of state laws, while the
Customary Court of Appeal is superior as it
was created by the Constitution. Customary
courts in Nigeria exist at both the state and fed-
eral levels. Both the customary courts and the
Customary Court of Appeal require that per-
sons learned in customary laws alongside per-
sons learned in statutory laws be appointed.!!
Appeals from customary courts go to the Cus-
tomary Court of Appeal on all matters involv-
ing customary issues. This does not foreclose
the challenges that are still occasioned by
questions of jurisdiction."

The applicable laws in customary courts
are the customs and indigenous laws of a
people and a defined procedure of adjudicat-

Enhancing Women’s Rights in Nigeria

ing disputes was put in place with the estab-
lishment of the customary courts. However,
despite the influence of the English law on
customary law in Nigeria, “some bodies of cus-
tomary law survived”'® This means that some
decisions in customary courts still upheld
inimical customary practices against women
in Nigeria, especially in matters of inheritance,
paternity, succession and attitudes towards
the girl child. The application of some of these
inimical customary practices has occasioned
conflict between customary and statutory
courts. As already pointed out, the application
of the validity test and the supremacy of the
Constitution mean that some decisions of the
customary courts were overturned on appeal
to the statutory courts.

In some cases, the superior courts in Nige-
ria in their appellate jurisdiction have taken
bold steps to uphold the constitutional rights of
women. In the case of Mojekwu v Mojekwu,**
it was posited that customary law provisions
that promote inequality and discrimination
will not be upheld by the court.” In Maryama
v Sadiku Ejo, the Igbira customary practice
of paternity was held to be contrary to natu-
ral justice, equity and good conscience.'® The
conflict between custom and statutory rights
was laid to rest by the Court when it found that
constitutional rights should enjoy supremacy
over local customs and rights.'” The courts
have also upheld that appeal, even on non-
customary law basis, can be brought before
the superior courts emanating from custom-
ary courts.'® Aside from the above-mentioned
cases, Nwogugu has also argued that conflicts
arising from customary law practices that
are contrary to statutory law are bound to be
resolved in favour of the statutory laws in most
circumstances. He himself subscribes to the
view that case-by-case application should be
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followed when determining which law should
be in effect while ensuring that such customs
are constitutionally valid.' The effect of these
has been the elimination of several decisions
that ordinarily, if hinged on customary law,
would have been anti-women.

Developing Customary Law:
The Pending Challenges

Considering that the protection of the cus-
tom of a people is guaranteed under interna-
tional human rights laws,* it is important to
emphasise the need to develop customary
laws, while strengthening women’s access to
justice, by adopting a pragmatic enhancement
of custom to meet the requirement of human
rights standards.» Consequently, finding a
blend between customary and statutory laws
is important.

The development of customary law
seemed to have been restrained by the advent
of English-style courts and the validity test
requirements. However, it is underscored that
this enhanced the rights of women. Using the
validity doctrines, violations of the rights of
women have significantly reduced and cus-
toms have transformed. Appeals from the cus-
tomary courts in recent times are occasioned
more by the abuse of legal procedures in the
administration of justice than by decisions vio-
lating the rights of women.* These successes,
however, are not attributed to the emergence
of statues alone but also to the present compo-
sition of customary courts in Nigeria.

The blend of persons learned in the cus-
tomary law practices and persons learned in
statutory law is an important basis for the vital
role that the customary courts play in Nigeria’s
legal system. This ensures that the decisions
are scrutinised both on a legal basis and on the
living law of a people. Where a matter specifi-
cally hinges on issues of custom, the Nigerian
Constitution provides that the Court of Appeal
for jurisdiction purposes must consist of “not
less than three justices learned in customary
law"®

While the successes of the customary
courts are lauded, there are still several chal-
lenges to ensuring both its evolution and

preservation. The proof of customary law, as
provided under the Evidence Act,* presents
some challenges that must be overcome.? The
major challenge is the fact that custom, as a
flexible law, continues to vary from generation
to generation and also requires some form of
certainty.? Under the doctrine of stare decisis
(precedence), a case can be grounded on the
reasoning of a decision from either a court of
co-ordinate jurisdiction or a superior court,
but the grounding of a customary case deci-
sion is yet unsettled. The proof of customary
practices before the courts continues in the
nature of a pendulum that oscillates between
reliance on one case (as in the case of Cole
v Akinyele?) and reliance on more than one
decision, until such custom is deemed to be
judicially noticed.? Proof of customary prac-
tices can also rely on expert opinions and
books. The variety of opinions expressed by
different individuals also presents challenges.

The territorial application of customary
law® is another challenge that has continued
to inhibit the protection of rights generally,
and particularly the rights of women. This
also affects the issue of codification, given the
multi-ethnic diversity of Nigeria. It is how-
ever suggested that customary laws should be
codified if premised on human-rights law and
the prohibition of harmful cultural practices
against women.

Conclusion

Custom represents the way of life of a given
people and develops into a guiding law, while
statutes are a creation of the legislative arm
of government. Customary laws that guided
decision-making in pre-colonial Nigeria were
fraught with practices that were inimical to the
rights of women. However, with the coming of
the British and introduction of statutory laws,
some inimical customs have been eliminated.
Despite the supremacy of statutes, culture as
aright is also important; yet it must be viewed
from a women-friendly perspective even in the
quest to revitalise and sustain culture. Thus, in
the interest of protecting the right to dignity
and numerous other rights that are enshrined
in the Convention on Elimination of All Forms
of Discrimination against Women (CEDAW),
among other treaties, customary law should
be developed in line with statutory law.*
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